
1n re: 

William 
Phyllis 

Anthony Hamilton, 
Anne Hamilton 

Debtors. 

ORDER DENYING MOTION FOR REI,IEE' FROM CO-pEBTOR STAY 

This matter is before the court on the motion of Bank of 

Grani "':e for relief from the co-debi:or stay pc..rsc.ant to 11 U.S. C. 

§ 1301. A hEOaring was held on Feb:ruary 12, 2002. For t:ne 

reasons stated below, the court has concluded that t~e motion 

should be denied. 

Jur:isdiction 

1. Jurisdiction is proper pur:·suant to 28 U.S.C. §§ 157 and 

1334. 

2. This matter came before the cmlrt: after proper net ice, 

and all parties are properly before the court. 

Factual Background 

3. The male debtor in t.his case exe:::uted a promisso;::-y note 

in favor of the Bank of Granite on February 27, 1998, in exchange 

for a loan of $26,526.38 to be repaid in fifty-nine monthly 

installments at an interest rate of 10.11 percent. ~he loan was 

unsecur:·ed. 

4. The male debtor's former wife, Debbie Hamilton, ls a 

co-debt.or on this obligation. The note was guaranteed by Debbie 



Hamilton's father, Fred S. Oula, for payu,e:ct of up to $10,000.00. 

5. The debtors filed a voluntary pelition for Chapter 13 

bankruptcy protection and a Chapter 13 plur:. on October 9, 2001. 

6. On the date of the debtors' Chapter 13 petition, the 

payoff on the Bank of Granite note was $1.5, 851. CS, a!id the 

October 2001 payment was due. 

7. Although the Bank of Granite's claim is unsecured, the 

debtors' Chapter 13 plan classifies it separately as a priority 

claim because a co-debtor and a guarantor rtrc involved. The 

debtors' plan provides that this claim ::.s -co be puid lD full at 

ten percent interest--just below the contract rate. 

8. Because the promissory note will mature prior to 

co:mmencement of plan payments, the Bank o~ Granite petitio:1ed the 

court £or relief from the co-debtor stay so that i':. couJd proceed 

with collection efforts against the co-deb-cor and Lhe gua.:::-antor 

on the note. 

Discussion 

9. Section 1301 of the Uni·ted S-ca"L.cs Bankrup-ccy Code st.ays 

a creditor of the debtor from collecting ::rom individuals •_,rho are 

liable on a debt along with the debtor. ::u.s. c. § l301(a). 

Imposition of the co-debtor stay protects trie debtor frmr, 'J.ndue 

pressure from close friends or relatives Hho, as co-debtors, 

might. induce the debtor to give preference to the co-siqned debt. 

Harris v. Fort Oglethorpe State Bank, 721 F.2d 1052, 1053 (6th 

') 

" 



Cir. ~983). Therefore, the co-debtor stay enables the debtor to 

propose an acceptable plan. Id. 

10. Section 1301 does not igrore the creditor's interests, 

however. The co-debtor stay may be :l..:i.f-=Ro by "':.he court in the 

event !::hat the creditor shows that the p1..an fl~ed by the debtor 

does not provide for payment of the claim, or that -che credi"t-or's 

interests would be irreparably harmed by continuation of the 

stay. 11 U.S. C. § 1301 (c) (2) & (3)·. Therefore, co-debtor or 

guarantor liability for the original debt is uncha!1ged by the 

debto~'s bank~uptcy filing. In re Binstock, 78 B.R. 994, 996 

(Bankr. D.N.D. 1987). 

11. Courts that have considered t1"10 circucnstances ::hat 

justify li£ti!1g the co-debtor stay have focused on the language 

of § 1301 (c) and the legislative "history of that provision. See. 

~' Harris, 7?..1 F.2d at 1053. The policy underlying § :301 (c) 

has been summarized as ensuring that tb.e cr.-editor holding a co

debtor claim does not lose the benefit of its bargain. In re 

Butler, 242 B.R. 553, 557 (Bankr. S.D. Ga. 1999). Accordingly, 

the co-debtor stay is to be lifted to the extent that. a Chapter 

13 plan does not pay any portion of the debt. owed to the 

creditor, or the creditor would suffer irreparable harrr.. Id.; 

Harris, 721 F.2d at 1054. 

12. While the co-debtor stay does not affecl th8 creclit.or' s 

substantive rights, it does require t~,e creditc-c to wait along 
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with all other creditors for the portion v£ the debt that. the 

debtor would repay under the plan. B'J"ller, 242 B.R. at 558 

(citinq H.R. Rep. No. 95-595, at 122 (1977) reprinted in 1978 

U.S.C.C.A.N. 5787, 6083). In Harris, as in the case at bar, the 

creditor alleged that it would be ir:r·epa-ru.bly hc;rmeci due to the 

fact that the debtor's plan would be in operation for a period of 

years before the creditor received any payrr.ent. "/21 F.Zd at 

1054. Nevertheless, the Harris court foc.r_d that the four-year 

delay in that case was not sufficient to show irreparable harm. 

Td. Such a delay, regardless of ·lhe inconvenience ~he creditor 

may experience, does not constitute irreparable har.·m. See 

Butler, 242 B.R. at 559. 

lJ. The creditor here also alleges that it :LLay be harmed 

because there is no certainty that the co-debtor and the 

quarantor wiJ.l remain solvent. Such spec::ulation, n:Os0nt evidence 

of insolvency or unavailability of the co-debc.or or guarantor, 

does nol justify dissolving the stay. Harris, 721 F.2d at 1054; 

see a 1 so, In r·e Beveridge, 1994 WI, 127579 (Bankr. N.D. Ohio) 

(holding that the transfer of substantially all of their assets 

to a 1:..ving trust by the co-debtors, grandparents of ·the debtor, 

did not show that the co-debtors 1N"Ould be unable to make guoci on 

the debt should the debtor defaul·t on r.is Chapter 13 plan 

payments). 
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14. Indeed, the creditor in this case accep~ed the risk 

that each and all of the parties would be unuble to meet t.he 

terms of the note when the loan was made. And, again, the 

credilor is scheduled to receive the benef~t of jts bargain--

albeit later than anticipated--upon co~plction ot the debtors' 

Chapter 13 plan. If, as in Binstock, it was probable that the 

credi':.or would not receive material paymenl on its claim, lifting 

the co-debtor stay would be appropriate. 78 B.S.. at 997. Given 

that the debtors' plan provides for full payment of the clairr. at 

issue, the mere possibility that the co-deb:_cr and guaLantor 

might become unable to pay off the loan doRs not provide a basis 

for lifting the stay. Therefore, without a default by the 

debtors, the creditor is unable to show that it is harmed by the 

imposition of the debtors' Chapter 13 pl nn, nnd the co-debt.or 

stay should remaj.n in effect. 

Conclusion 

For the above stated reasons, the court declines lo lift the 

co-debtor stay imposed by§ 1301. 

It is, therefore, ORDERED that the c~edi~or's notion is 

~rP--l-/P~ 
:,Ja.ted as of date entere~ 

DENIED. 

Georg·e R. Hodges 
United States Bankruptcy Judge 
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